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 1.  TIME:  9:00   CASE#: MSC13-01866 
CASE NAME: EVILSIZOR VS. EVILSIZOR 
HEARING ON MOTION TO ENFORCE SETTLEMENT AGREEMENT AND FOR ATTORNEY 
FEES AND COSTS  /  FILED BY JOHN EVILSIZOR, MARY EVILSIZOR 
* TENTATIVE RULING: * 
 
The parties are directed to appear at 9:00 in Department 17, the Honorable Barry Goode, 
for mediation.  If they cannot resolve the matter, they will return to Department 39 at 10:00 a.m. 
for further proceedings. 
 

  

 2.  TIME:  9:00   CASE#: MSC15-00906 
CASE NAME: SAFETY ENVIRONMENTAL CONTROL VS. BRADSHAW 
HEARING ON DEMURRER TO CROSS-COMPLAINT of BRADSHAW 
FILED BY SAFETY ENVIRONMENTAL CONTROL INC., et al. 
* TENTATIVE RULING: * 
 
Before the Court is a demurrer (the “Demurrer”) filed by Cross-Defendant Safety Environmental 

Control, Inc., Defendant Safety Environmental Control of California, Inc. (collectively, “Safety 

Environmental” or “Cross-Defendants”). The Demurrer relates to the Cross-Complaint (“CC”) 

filed by Cross-Plaintiff Jordan Bradshaw (“Cross-Plaintiff” or “Bradshaw”). The CC alleges a 

single cause of action for unfair business practices in violation of Cal. Bus. & Prof. Code 

§ 17200. 

Safety Environmental demurs to this claim pursuant to Code Civ. Proc. § 430.10(e) on the 

grounds that Bradshaw has not alleged sufficient facts regarding Safety’s alleged wrongdoing, 

has not alleged sufficient facts regarding his standing to sue as either an individual or 

representative, and is barred by the statute of limitations.  

For the reasons described further, below, the Demurrer is overruled. 

Request for Judicial Notice 

Defendants request judicial notice of the Declarations of Jordan Bradshaw and Dan Roeber in 

support of Bradshaw’s Opposition to Plaintiffs Ex Parte Application for an Order to Show Cause 

Re: Preliminary Injunction. This Request is unopposed. The Request for Judicial Notice (“RJN”) 

is granted. Evid. Code §§ 452, 453. 

Standard 

“The function of a demurrer is to test the sufficiency of the complaint as a matter of law.” Holiday 

Matinee, Inc. v. Rambus, Inc. (2004) 118 Cal.App.4th 1413, 1420. A complaint “is sufficient if it 

alleges ultimate rather than evidentiary facts” (Doe v. City of Los Angeles (2007) 42 Cal.4th 531, 

550 (“Doe”)), but the plaintiff must set forth the essential facts of his or her case “with 

reasonable precision and with particularity sufficient to acquaint [the] defendant with the nature, 

source and extent” of the plaintiff’s claim. Doheny Park Terrace Homeowners Assn., Inc. v. 

Truck Ins. Exchange (2005) 132 Cal.App.4th 1076, 1099. Legal conclusions are insufficient. Id. 
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at 1098–1099; Doe at 551, fn. 5. The Court “assume[s] the truth of the allegations in the 

complaint, but do[es] not assume the truth of contentions, deductions, or conclusions of law.” 

California Logistics, Inc. v. State of California (2008) 161 Cal.App.4th 242, 247. 

Analysis 

California’s unfair competition law (UCL), Cal. Bus. & Prof. Code § 17200 et seq., prohibits 

unfair competition, which is defined as any unlawful, unfair or fraudulent business act or 

practice. § 17200. A claim may be brought under the UCL by a person who has suffered injury 

in fact and has lost money or property as a result of unfair competition. Cal. Bus. & Prof. Code 

§ 17204.  

  Statute of Limitations 

As a threshold matter, Safety Environmental argues that Bradshaw’s unfair competition claim is 

barred by the four-year statute of limitations in Bus. & Prof. Code § 17208. In Opposition, 

Bradshaw contends that the continuous accrual doctrine applies, and that his claim is not barred 

by the statute of limitations.  

Under the theory of continuous accrual, a series of wrongs or injuries may be viewed as each 

triggering its own limitations period, such that a suit for relief may be partially time-barred as to 

older events but timely as to those within the applicable limitations period. See Aryeh v. Canon 

Business Solution, Inc. (2013) 55 Cal.4th 1185, 1192 (citing Howard Jarvis Taxpayers Assn. v. 

City of La Habra (2001) 25 Cal.4th 809, 818-22). Aryeh applied the doctrine of continuous 

accrual in the UCL context to find that a complaint which alleged “at least some such acts within 

the four years preceding suit” was not entirely time-barred. Aryeh, supra, at 1202. 

Here, while it is true that Bradshaw executed confidentiality and nondisclosure agreements in 

both 2002 and 2006 (CC at ¶¶ 9,10), he also alleges that those agreements were operative for 

the duration of his employment and after. CC at ¶ 12. Under the doctrine of continuous accrual, 

the perpetual nature of these agreements means that at least some of the alleged injury would 

have occurred within the four years preceding suit.  

In Opposition, Safety Environmental argues that Bradshaw has not suffered any damages and 

therefore cannot state a claim during any period. Specifically, Safety Environment argues that 

because he accepted another position in the same industry and contacted previous customers, 

he suffered no damages under the non-compete agreements. However, Bradshaw has alleged 

that he (and other California employees who signed the non-compete agreements) “were 

harmed and lost money or property as a result … because they could not earn commissions, 

benefits, or other means of compensation.” Cross-Complaint at ¶ 21. This is sufficient at this 

stage of the proceedings; the measure of any damages is a matter for summary judgment and is 

not appropriately addressed on Demurrer. 

  Standing 

To establish standing under the UCL, a plaintiff must (1) establish a loss or deprivation of money 

sufficient to qualify as injury in fact, i.e., economic injury, and (2) show that the economic injury 
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was the result of, i.e., caused by, the unfair business practice that is the gravamen of the claim. 

See Kwikset Corp. v. Superior Court (2011) 51 Cal.4th 310, 337. Restitution is the only form of 

damages available under the UCL. See Korea Supply Co. v. Lockheed Martin Corp. (2002) 29 

Cal.4th 1134, 1147. 

There is a relatively low standard for standing under the UCL. See Bus. & Prof. Code § 17204; 

see also Kwikset, supra, 51 Cal.4th at 323, 324. Here, Bradshaw has alleged that he incurred a 

“personal, individualized loss of money or property in any nontrivial amount” (Kwikset, 51 

Cal.4th at 325), that were caused by Defendant’s allegedly unlawful conduct. Specifically, 

Bradshaw has alleged that he and other California employees who signed the restrictive 

agreements with Safety Environmental “could not earn commissions, benefits or other means of 

compensation” as they were “bound by an agreement that restrict[ed] their ability to work in their 

chosen profession.” CC at ¶ 21. Bradshaw’s prior declaration (RJN, Ex. 1) is not inconsistent 

with these allegations. 

For purposes of Demurrer, the CC adequately alleges that Bradshaw suffered economic injury 

as a result of the unlawful business practice. 

  Unfair Business Practices 

Finally, Safety Environmental argues that Bradshaw has not identified any unfair business 

practice. The Court need not reach this argument because Bradshaw has alleged an unlawful 

business practice, specifically the confidentiality and nondisclosure agreements, unenforceable 

under Bus. & Prof. Code § 16600. As a consequence, whether he has also sufficiently alleged 

“unfair conduct” is not material to the disposition of the Demurrer. 

Plaintiff has alleged facts sufficient to state a cause of action for violation of Bus. & Prof. Code 

§ 17200 et seq.  

The parties are directed to meet and confer concerning whether to combine Bradshaw’s Second 

Amended Complaint with his Cross-Complaint for Unfair Business Practices, simply by restating 

the existing allegations of the current pleadings verbatim, and whether doing so would by more 

efficient, clear, or both.  This should not be done if it would engender another round of 

challenges to that pleading. 

 

  

 3.  TIME:  9:00   CASE#: MSC15-00906 
CASE NAME: SAFETY ENVIRONMENTAL CONTROL VS. BRADSHAW 
HEARING ON MOTION TO STRIKE 
FILED BY SAFETY ENVIRONMENTAL CONTROL INC., et al. 
* TENTATIVE RULING: * 
 
Before the Court is a Motion to Strike filed by Cross-Defendant Safety Environmental Control, 

Inc., Defendant Safety Environmental Control of California, Inc. (collectively, “Safety 

Environmental” or “Cross-Defendants”). The Demurrer relates to the Cross-Complaint (“CC”) 

filed by Cross-Plaintiff Jordan Bradshaw (“Cross-Plaintiff” or “Bradshaw”). 
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The Motion to Strike is directed towards two categories of statements (1) allegations of “unfair 

conduct” and (2) allegations regarding unrecoverable remedies. For the following reasons, the 

motion is denied. 

Analysis 

With respect to the “allegations regarding unrecoverable remedies,” Cross-Defendants refer 

primarily to allusions to attorneys’ fees in the prayer for relief. Both parties agree that restitution 

is the only form of damages available under Bus. & Prof. Code § 17200. However, Cross-

Plaintiff has included in his prayer for relief a request for attorneys’ fees under Code of Civil 

Procedure § 1021.5. Cross-Defendants seek to strike that and any other mention of attorneys’ 

fees in the prayer for relief. 

The request is denied. The Court is not in the position to foreclose a request for attorneys’ fees 

at the outset; that issue is properly the subject of a regularly noticed motion pursuant to CCP 

§ 1021.5 following to the resolution of the case. Such a motion is not before the Court and the 

Court declines to opine on whether such a motion would be successful if the Cross-Plaintiff were 

to prevail on his Cross-Complaint. 

The Court exercises its discretion, pursuant to Code of Civ. Proc. § 436 to deny the remainder 

of the motion to strike. The policy of the law is to construe the pleadings “liberally … with a view 

to substantial justice.” Code Civ. Proc. § 452. Bradshaw is entitled to allege unfair and unlawful 

in the alternative. 

 

  

 4.  TIME:  9:00   CASE#: MSC17-00077 
CASE NAME: BEACH VS. GLOVER 
HEARING ON MOTION FOR ORDER DETERMINING GOOD FAITH SETTLEMENT 
FILED BY EASTERN CONTRA COSTA TRANSIT AUTHORITY 
* TENTATIVE RULING: * 
 
 Defendant Transit Authority brings this motion for an order determining that its proposed 
settlement with plaintiff is in good faith.  (Code Civ. Proc., § 877.6.)  Plaintiff Megan Beach joins 
in the motion.  The motion is granted. 
 
 Defendant County opposes the motion, but solely on the ground that there is no basis for 
fixing, in the settlement agreement, an allocation between economic and non-economic 
damages.  Defendant County’s objection is moot, because the settlement agreement does not 
attempt to fix such an allocation.  (Supplemental Diestel Dec., ¶ 5.)  This is a matter that the 
Court would decide post-trial.  (Rashidi v. Moser (2014) 60 Cal.4th 718, 722 [“when a pretrial 
settlement does not differentiate between economic and noneconomic losses, a postverdict 
allocation is required”].) 
 
 No party disputes that the amount of the proposed settlement is reasonable under the 
applicable Tech-Bilt factors.  The Court, exercising its independent judgment, so finds. 
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 5.  TIME:  9:00   CASE#: MSC17-00526 
CASE NAME: LEE VS. DELGADO 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
Plaintiff seeks approval of the minor’s compromise of Justin Hu, in the amount of $6,000, which, 

after payment of medical expenses and attorney fees, would result in payment of $1,405.07 to 

the minor.  The matter was set for hearing because the settlement provides that the funds would 

be paid through a check to a parent, Chong Guang Hu, rather than through deposit in a blocked 

account.  To date, no response has been filed.  Accordingly, the Court will deny the application, 

unless it is amended to require the payment of the settlement funds into a blocked account. 

The Court finds good cause to excuse the appearance of the minor, but the appearance of the 

parent and counsel is required.   

(In addition, at certain points, the documentation refers to the claimant as Danny Xu, which 

needs to be corrected.) 

 

  

 6.  TIME:  9:00   CASE#: MSC17-00806 
CASE NAME: CLIF SCHOFIELD VS. AMY COMPAGLIA 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY ALBERT COMPAGLIA 
* TENTATIVE RULING: * 
 
Continued by stipulation of the parties to March 26, 2018 at 9 a.m. 
 

  

 7.  TIME:  9:00   CASE#: MSC17-00806 
CASE NAME: CLIF SCHOFIELD VS. AMY COMPAGLIA 
HEARING ON ANTI-SLAPP SPECIAL MOTION TO STRIKE 
FILED BY AMY COMPAGLIA, ALBERT COMPAGLIA 
* TENTATIVE RULING: * 
 
Continued by stipulation of the parties to March 26, 2018 at 9 a.m. 
 

  

 8.  TIME:  9:00   CASE#: MSC17-00806 
CASE NAME: CLIF SCHOFIELD VS. AMY COMPAGLIA 
HEARING ON OSC RE: WHY MR. SCHOFIELD SHOULD NOT BE SANCTIONED 
FOR HIS  FAILURE TO APPEAR & PARTICIPATE IN CMC 9/27/17 
* TENTATIVE RULING: * 
 
Continued by stipulation of the parties to March 26, 2018 at 9 a.m. 
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 9.  TIME:  9:00   CASE#: MSC17-00806 
CASE NAME: CLIF SCHOFIELD VS. AMY COMPAGLIA 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Continued by stipulation of the parties to March 26, 2018 at 9 a.m. 
 

  

10.  TIME:  9:00   CASE#: MSC17-01196 
CASE NAME: SANDERS VS. BANK OF AMERICA 
HEARING ON MOTION FOR JUDGMENT ON THE PLEADINGS 
FILED BY NATIONSTAR MORTGAGE 
* TENTATIVE RULING: * 
 
 The Court rules as follows on the motion for judgment on the pleadings, brought by 
defendant Nationstar Mortgage, LLC.  Plaintiffs oppose the motion. 
 

Defendant’s motion is granted with leave to amend, as to the First, Second, Third, and 
Fourth Causes of Action.  Plaintiffs shall file and serve any amended complaint on or before 
February 7, 2018.  Any amended complaint shall comply fully with the conditions on leave to 
amend set forth in Parts B and C of this ruling below. 

 
Defendant’s motion is granted without leave to amend, as to the Fifth Cause of Action for 

“Injunction.”  However, this aspect of the Court’s ruling shall not prohibit plaintiffs from alleging 
facts supporting a claim for injunctive relief within the body of other causes of action, and 
seeking injunctive relief in the prayer. 

 
The basis for the Court’s ruling is as follows. 

 
 A. Request for Judicial Notice. 
 
 Defendant seeks judicial notice of the recorded deed of trust and assignment of deed of 
trust.  Defendant’s request is granted, and plaintiffs’ objection to the request is overruled.  (See, 
Scott v. JPMorgan Chase Bank, N.A. (2013) 214 Cal.App.4th 743, 752-761; Fontenot v. Wells 
Fargo Bank, N.A. (2011) 198 Cal.App.4th 256, 264-267.) 
 
 B. Individual Causes of Action. 
 
  1. The First Cause of Action (UCL). 
 
 The First Cause of Action is labeled as a cause of action brought under the Unfair 
Competition Law (“UCL”).  However, the primary allegations within the cause of action reference 
violations of the Homeowner Bill of Rights (“HBOR”). 
 

In any amended complaint, plaintiffs shall allege any independent HBOR cause of action 
as a separately captioned cause of action.  (See Cal. Rules of Court, rule 2.112.)  The Court 
reserves for future decision whether an HBOR violation can ever serve as the basis for the 
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“unlawful” element of a derivative UCL cause of action, given that HBOR is a self-contained 
statutory scheme with its own prescribed remedies. 
 

UCL Cause of Action 
 

 Insofar as the First Cause of Action is intended to assert a cause of action under the 
UCL, the Court has granted defendant’s motion on the following grounds. 
 
 Plaintiffs have failed to adequately allege the “unlawful,” “unfair,” or “fraudulent” act or 
practice that is the subject of the cause of action; plaintiffs’ UCL allegations consist primarily of 
boilerplate that has only a tenuous connection with the general allegations incorporated by 
reference.  Further, plaintiffs do not adequately identify the restitution or injunctive relief that 
plaintiffs are seeking in this cause of action.  (Bus. & Prof. Code, § 17203 and § 17204.)  
Plaintiffs cannot recover compensatory damages in this cause of action.  (Korea Supply 
Co. v. Lockheed Martin Corp. (2003) 29 Cal.4th 1134, 1150.)  Finally, plaintiffs have failed to 
adequately allege causation, for purposes of a UCL cause of action.  (See, Jenkins v. JPMorgan 
Chase Bank, N.A. (2013) 216 Cal.App.4th 497, 522-523.) 
 

In any amended complaint, plaintiffs shall clearly allege whether plaintiffs are relying on 
the “unlawful,” “unfair,” or “fraudulent” categories of qualifying conduct.  (See, Bus. & Prof. 
Code, § 17200.)  If plaintiffs are relying on more than one of these three categories, plaintiffs 
shall set out separate UCL causes of action for each category.  Thus, for example, if plaintiffs 
allege that defendant’s conduct with regard to an application for a loan modification was both 
“unfair” and “fraudulent,” the “unfair” conduct shall be the subject of one UCL cause of action, 
and the “fraudulent” conduct shall be the subject of a separate UCL cause of action.  This will 
aid the Court in evaluating plaintiffs’ UCL theory or theories in future proceedings. 
 

HBOR Cause of Action 
 

 Insofar as the First Cause of Action is intended to assert an independent cause of action 
under HBOR, the Court has granted defendant’s motion on the ground that plaintiffs have failed 
to adequately allege a “material” HBOR violation.  The Court notes that plaintiffs have not 
alleged the recordation of a notice of default, and it appears to be undisputed that defendant has 
not yet recorded a notice of default.  (See, Complaint, ¶ 4 [“the non-judicial foreclosure is 
currently not pending”].)  Plaintiffs have also failed to allege facts showing that they are capable 
of entering into a reasonable and viable loan modification agreement despite their 
acknowledged “financial difficulties.”  (Complaint, ¶ 15.) 
 
 The Court notes that it is concerned by a stark discrepancy between the assertions in 
the Complaint and the assertions in the moving papers.  Insofar as the Complaint can be 
understood, plaintiffs appear to be alleging that defendant never offered them a loan 
modification.  On the other hand, defendant insists that an offer was extended and that plaintiffs 
rejected the offer.  While such factual disputes usually cannot be resolved at the pleading stage, 
if the Court ultimately learns that one side or the other has been intentionally misleading on this 
crucial factual point, there could be consequences for the parties or their counsel. 
 
  2. The Second Cause of Action (Implied Covenant). 
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 The Second Cause of Action is captioned as a cause of action for breach of the implied 
covenant of good faith and fair dealing: specifically, the implied covenant in an “oral agreement 
to review loan modification application.”  (Complaint, p. 15, lines 20-22.)  The allegations within 
the cause of action, however, refer to the implied covenant in the parties’ deed of trust and 
promissory note — written agreements that are not otherwise described and are not attached as 
exhibits to the Complaint.  (Complaint, ¶ 87.)  Compounding the confusion this juxtaposition 
creates, plaintiffs allege that defendant breached the implied covenant in the written 
agreements by denying plaintiffs the benefits of the oral agreement.  (Complaint, ¶ 88.) 
 

In any amended complaint, plaintiffs shall allege any cause of action for breach of the 
implied covenant in the written agreements, and any cause of action for breach of the implied 
covenant in the alleged oral agreement, as separately captioned causes of action.  (See Cal. 
Rules of Court, rule 2.112.)  This will aid the Court in evaluating plaintiffs’ breach of contract 
theory or theories in future proceedings. 
 

The Written Agreements 
 
 Insofar as plaintiffs are alleging a breach of the implied covenant of good faith and fair 
dealing in the written agreements, the cause of action lacks merit.  Plaintiffs have failed to 
adequately allege such a breach, because plaintiffs have failed to tether their allegations to a 
specific contract term: “[t]he implied covenant of good faith and fair dealing rests upon the 
existence of some specific contractual obligation.”  (Racine & Laramie, Ltd. v. Department of 
Parks & Recreation (1992) 11 Cal.App.4th 1026, 1031,)  There is no contractual duty to 
negotiate a new contract “in good faith.”  (Id., at 1031-32.)  Plaintiffs have also failed to 
adequately allege the elements of causation and compensatory damages. 
 
 Plaintiffs shall address these pleading defects, with reasonable particularity, in any 
amended complaint.  Plaintiffs shall also attach a copy of the subject written agreements as 
properly tabbed exhibits.  (See, Cal. Rules of Court, rule 3.1110, subd. (f).)  The specific 
contract terms within the agreements that are the subject of the cause of action shall be 
highlighted for the Court’s convenience. 
 

The Oral Agreement 
 

 Insofar as plaintiffs are alleging a breach of the implied covenant of good faith and fair 
dealing in an oral agreement, the cause of action lacks merit.  Plaintiffs have failed to 
adequately allege facts supporting the formation of an oral agreement, and certain allegations 
within the Complaint suggest that plaintiffs are actually relying on an implied-in-fact agreement 
rather than an agreement that was negotiated orally.  (See, Complaint, ¶¶ 20-21 [simply 
submitting an application for a loan modification “was an oral agreement”].)  Plaintiffs have also 
failed to adequately allege the key terms of the oral agreement, including the element of 
consideration. 
 
 The Court makes no ruling at this time on defendant’s statute of frauds argument, which 
was raised for the first time in the reply memorandum.  However, plaintiffs are on notice of that 
argument, and shall bear it in mind when drafting any amended complaint. 
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  3. The Third Cause of Action (Negligence). 
 
 The Third Cause of Action is for common law negligence.  Plaintiffs have failed to 
adequately allege facts showing the existence of a duty of care.  (See, Lueras v. BAC Home 
Loans Servicing LP (2013) 221 Cal.App.4th 49, 62-68.)  Plaintiffs have also failed to adequately 
allege facts showing breach, causation, and damages. 
 
  4. The Fourth Cause of Action (Fraud). 
 
 The Fourth Cause of Action is for intentional fraud.  Plaintiffs have failed to allege the 
elements of intentional fraud intelligibly, much less with the heightened particularity required for 
this cause of action.  Insofar as plaintiffs rely on false representations, plaintiffs have failed to 
allege facts showing “how, when, where, to whom, and by what means the representations were 
tendered."  (Stansfield v. Starkey (1990) 220 Cal.App.3d 59, 73.)  Further, although defendant is 
a corporation, plaintiffs have failed to allege the names of the corporate representatives who 
made the alleged false representations, and their authority to speak.  (See, Tarmann v. State 
Farm Mut. Auto. Ins. Co. (1991) 2 Cal.App.4th 153, 157.)  Plaintiffs have also failed to 
adequately allege the elements of reasonable reliance, causation, and damages. 
 
  5. The Fifth Cause of Action (Injunction). 
 
 The Fifth Cause of Action is captioned “Injunction.”  Plaintiffs acknowledge that an 
injunction is a remedy, and not an independent cause of action. 
 
 C. Additional Conditions on Leave to Amend. 
 
  1. Limitation on Scope. 
 
 Except as specifically provided in Part B above, plaintiffs shall not add any new causes 
of action or new parties without leave of court after a noticed motion.  (See, Harris v. Wachovia 
Mortgage, FSB (2010) 185 Cal.App.4th 1018, 1022-23.)  Leave to amend is granted only as to 
the specific legal theories, and as to the single named defendant (Nationstar Mortgage), 
identified in the Complaint. 
 
  2. Incorporation By Reference. 
 
 Plaintiffs shall set out the ultimate facts necessary to support each cause of action, and 
only those ultimate facts, within the body of the cause of action.  Key ultimate facts shall not be 
incorporated by reference, and extraneous ultimate facts shall be omitted.  All facts shall be 
alleged “in ordinary and concise language.”  (Code Civ. Proc., § 425.10, subd. (a)(1).) 
 

 3. Legal Argument. 
 
The Complaint is replete with inappropriate legal citations and legal argument.  (See, 

e.g., Complaint, ¶¶ 68-72, ¶ 86, ¶¶ 105-117.)  All such matter shall be eliminated from any 
amended complaint.  Plaintiffs may still allege the specific statutes that form the basis for a 
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statutory cause of action, but shall omit all references to appellate court decisions and 
secondary legal authorities. 

 
 4. Monetary Relief. 
 
In any further amended complaint, plaintiffs shall allege the estimated dollar amount of 

any compensatory damages or restitution that plaintiffs seek, other than damages for personal 
injury, and how that dollar amount was calculated.  (See, Code Civ. Proc., § 425.10, subd. (a)(2) 
[“[i]f the recovery of money or damages is demanded, the amount demanded shall be stated”].)  
While the Complaint includes a reference to damages “in the amount of $54,900,” plaintiffs 
provide no explanation as to how this seemingly arbitrary figure was calculated.  (Complaint, 
¶ 102.) 
 
  5. CCP § 128.7. 
 
 In deciding whether to amend some or all of the existing causes of action, plaintiffs and 
their attorney shall bear in mind the duty imposed by section 128.7 of the Code of Civil 
Procedure, subdivisions (b)(1), (b)(2), and (b)(3).  Further, plaintiffs shall not allege facts on 
information and belief unless there is a genuine lack of personal knowledge, and as to those 
facts alleged on information and belief, plaintiffs shall allege the source and nature of the 
information that gives rise to the belief.  (See, Doe v. City of Los Angeles (2007) 42 Cal.4th 531, 
551, fn. 5 [finding insufficient “allegations of information and belief that merely asserted the facts 
so alleged without alleging such information that ‘lead[s] [the plaintiff] to believe that the 
allegations are true’”].) 
 
 The Court is particularly concerned by plaintiffs’ inclusion of boilerplate language, both in 
the Complaint and in the opposition memorandum, which would appear to have no relationship 
with the current case.  As one example, the opposition memorandum includes the statement 
that “[t]he proposed Second Amended Complaint is attached.”  (P. 1, lines 11-13.)  In fact, no 
proposed pleading is attached, and if one were attached, it would be a proposed First Amended 
Complaint.  Plaintiffs also seek leave to add as a new defendant “a buyer of the subject 
property,” even though the nonjudicial foreclosure process has not yet even begun.  (P. ii, lines 
18-21.)  As a third example, the opposition memorandum cites the Fair Employment and 
Housing Act as authority for seeking injunctive relief, even though the Complaint contains no 
FEHA cause of action.  (P. 16, lines 1-5.)  All such material, which appears to have been 
incorporated from filings in other unrelated cases, shall be omitted from any amended complaint 
and from future law and motion papers. 
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11.  TIME:  9:00   CASE#: MSC17-01266 
CASE NAME: NOWICKI VS. CCC EMPLOYEES' RETIREMENT ASSOCIATION 
HEARING ON DEMURRER TO 2nd Amended COMPLAINT 
FILED BY MORAGA-ORINDA FIRE DISTRICT 
* TENTATIVE RULING: * 
 
              Moraga-Orinda Fire District’s Demurrer to all claims asserted against the District in the 
Second Amended Complaint is sustained without leave to amend.  
 
 “A demurrer is properly sustained without leave to amend if it appears that under 
applicable substantive law there is no reasonable possibility that an amendment could remedy 
the defects.” (Dalton v. East Bay Mun. Utility Dist. (1993) 18 Cal.App.4th 1566, 1570-1571.)  
The burden is on the Plaintiff to establish the reasonable possibility that the defect is curable.  
(Blank v. Kirwan (1985) 39 Cal.3d 311, 318.) Plaintiff has failed to show how the defects are 
curable.    
 
 As an initial matter, the Court notes that Plaintiff Nowicki’s “Opposition” does not address 
the deficiencies raised by the demurrer, but instead appear to be a request for leave to amend 
to file the Third Amended Complaint.  According to Plaintiff’s counsel, Peter Janiak, as result of 
the meet-and-confer sessions, required by CCP § 430.41, Plaintiff opted to file a Third Amended 
Complaint (“TAC’) in lieu of filing an Opposition to the demurrer.  Plaintiff’s request for leave to 
amend, however, fails to comply with Cal. Rule of Court, Rule 3.1324, which provide part that a 
separate declaration must accompany the motion and must specify: 
 
 (1)  The effect of the amendment; 
 (2)  Why the amendment is necessary and proper; 
 (3)  When the facts giving rise to the amended allegations were discovered; and 
 (4)  The reasons why the request for amendment was not made earlier. 
   
 The court is not inclined to treat Plaintiff’s “Opposition” as a motion for leave to amend to 
file a Third Amended Complaint. Plaintiff failed to oppose the demurrer in any substantive way. 
 
 

Failure to Timely File Government Tort Claim 
 

 As to the demurrer, Defendant Fire District demurs on the ground the causes of action 
for breach of contract, breach of the covenant of good faith and fair dealing, and promissory 
estoppel, are barred for failure to file a government tort claim with the local public entity. (Gov. 
Code §945.4; State of California v. Superior Court (Bodde) (2004) 32 Cal.4th 1234, 1238-39.) 
Defendant maintains Plaintiff Nowicki was required under the California Tort Claims Act, to 
present the Fire District with his claims within six months of their accrual.  The claims accrued, 
at the latest, on September 21, 2015.    
 
     “As a general rule, California law requires that all claims for money or damages against 
a local public entity must first be filed with the entity as a ‘condition precedent to the 
maintenance of the action.’” (Dalton v. East Bay Mun. Utility Dist. (1993) 18 Cal.App.4th 1566, 
1571.)  No suit for “money or damages” may be brought against a public entity until a written 
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claim has been presented to the public entity and the claim either has been acted upon or is 
deemed to have been rejected. (Gov. Code §945.4.)   
 
     “The claims filing requirement has several purposes: providing the public entity with 
sufficient information to ensure a proper investigation; to facilitate settlement of the claim if 
appropriate; to enable the public entity to engage in fiscal planning for potential liabilities; and to 
avoid similar liabilities in the future. [Citations.] Each of these purposes is served in the case of 
an incidental damage cause of action that is joined with a mandate petition seeking equitable 
relief.” (TrafficSchoolOnline, Inc. v. Clarke (2003) 112 Cal.App.4th 736, 742.)    
   
 Plaintiff argues he was not required to submit a Government Tort Claim for the breach of 
contract claim because Gov. Code § 905(f) provides an exception for “Applications or claims for 
money or benefits under any public retirement or pension system.”  Additionally, Gov. Code § 
905 (c) provides another exception for “Claims by public employees for fees, salaries, wages, 
mileage, or other expenses and allowances.”    
 
  Government Code § 905(f) exception applies only where an individual seeks money due 
under the terms of an existing pension system. (Dalton, supra at p.1574.)   Here, the claims 
against the Fire District, although tangentially related, are not claims for money under the 
retirement system.   
 
 Plaintiff alleges CCCERA’s retroactive reduction of his retirement benefits was based 
solely on the Fire District’s conduct in delaying contractual salary and benefit increases and in 
the use of the of a process which allegedly violated the Brown Act.  (SAC, ¶ 70.) Plaintiff alleges 
he suffered harm because of the Fire District’s breach of the employment of contract.  While 
monies from Plaintiff’s salary funded his pension, the gravamen of the claim against the Fire 
District is the District’s delay in granting salary increases, which caused his pensionable income 
to be improperly inflated.  This is not a claim for “reimbursement of money due under the terms 
of an existing pension system.” Plaintiff is alleging a tortious wrongdoing by the Fire District. 
 
 “The legislative history of section 905 indicates the scope of the enumerated exceptions 
to filing claims was intended to be extremely limited.” (Dalton v. East Bay Mun. Utility Dist. 
(1993) 18 Cal.App.4th 1566, 1573.)  “Consequently, commentators have construed the section 
905 exceptions as essentially nontortious claims ‘for which some other adequate claims 
procedure has already been devised or for which the procedural protection of the Tort Claims 
Act is believed to be unnecessary.’ [Citation.]”  (Ibid. at p. 1574.)     
 
  Similarly, exemption under section 905(c) is inapplicable.  Section 905(c) exempts 
claims by “public employees for fees, salaries, wages, mileage, or other expenses and 
allowances.”  Here, Plaintiff is not seeking to recover wages for unlawfully withheld wages for 
services provided.  Plaintiff alleges the Fire District, in conformity with the contract provisions of 
the employment agreement, as well as the standard retirement contribution requirement, 
deducted $146,933.59 from his salary and forwarded the funds to CCCERA.  (SAC, ¶ 66.)  Now 
that his retirement benefits have been reduced, Plaintiff alleges none of the sums that were 
deducted have been refunded and he seeks to recover them. However, Plaintiff alleged the 
sums were deducted at a rate commensurate with his earning as Fire Chief.  Furthermore, 
Plaintiff alleges the Fire District made employer contributions to CCCERA based upon his salary 
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as Fire Chief.  (SAC, ¶66.) The deductions were made in accordance with the employment 
agreement and the retirement plan requirements. Plaintiff has not alleged facts showing the Fire 
District has unlawfully withheld salary or wages he has earned.  Thus, Plaintiff has not alleged 
facts demonstrating the exemption under section 905(c) applies to this case.   
   
 As Plaintiff failed to allege facts establishing as an exemption as set forth in Section 905 
of the Government Code, Plaintiff was required to file a timely government tort claim as a 
mandatory prerequisite to the filing of his complaint against the Fire District.  Plaintiff failed to do 
so and the claims are barred.   
 
 The Court also finds the demurrer is sustained on the ground Plaintiff failed to allege 
facts sufficient to a cause of action for the claims set forth at the 3rd through 5th causes of 
action. 
 
 

3rd Cause of Action—Breach of Contract 
 

 As to the breach of contract cause of action, Plaintiff alleges a contract was formed 
between Nowicki and the Fire District when he began his employment as Fire Chief.  Pursuant 
to the employment agreement, Nowicki performed his duties as Fire Chief in exchange for which 
the District agreed to provide defined pension and retirement benefits to Nowicki.  In conformity 
with the contract, the Fire District deducted $146,933.59 from Nowicki’s salary and forwarded it 
to CCCERA. (SAC, ¶66.)   Plaintiff alleges the Fire District’s conduct in delaying contractual 
salary and benefits increases and in the use of a process that allegedly violated the Brown Act 
breached the employment contract.  As a result, Plaintiff suffered monetary loss.  
   
  Defendant Fire District demurs on the ground the claim fails because Plaintiff does not 
allege the Fire District breached the terms of its employment agreement with Plaintiff Nowicki.  
Plaintiff alleges the Fire District breached the contract because of CCCERA’s subsequent 
decision to reduce his pension and not return his employee contributions.  Plaintiff cannot state 
a breach of contract claim against the Fire District based on what CCCERA allegedly did. 
   
  “A statement of a cause of action for breach of contract requires a pleading of (1) the 
contract, (2) plaintiff's performance or excuse for non-performance, (3) defend-ant's breach, and 
(4) damage to plaintiff therefrom.” (Acoustics, Inc. v. Trepte Constr. Co. (1971) 14 Cal.App.3d 
887, 913.)    
 
 The Court finds Plaintiff has not alleged facts to establish the elements of the breach of 
contract claim. Particularly, Plaintiff has not alleged the Fire District breached a term of the 
contract.  Plaintiff’s alleges the delay in salary increased breached the contract. Section 5 of the 
Employment Agreement provides, “Employee may receive a salary adjustment as determined 
by the Board annually following a performance evaluation.”  (Employment Contract, Exh. 1 to 
SAC.) There is no time requirement for the Board to make the adjustments to Plaintiff’s salary.  
Plaintiff also alleges that although there Board approved the salary adjustments some months 
after his annual review, Plaintiff received retroactive pay.  (SAC ¶¶ 22, 25.)   Plaintiff failed to 
allege facts showing how Defendant breached the employment agreement.   
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 Plaintiff has amended the cause of action twice before.  Plaintiff has not demonstrated 
how the defects may be cured.  Therefore, the demurrer is sustained without leave to amend. 
 
 

4th Cause of Action—Breach of Duty of Good Faith and Fair Dealing 
 

 Plaintiff alleges the Fire District breached its duty of good faith and fair dealing by failing 
and refusing to approve Plaintiff’s salary and benefit increases in a timely manner, by engaging 
in contract negotiations with Plaintiff in a manner in which CCCERA claims violated the Brown 
Act, and by failing to take the necessary steps to support its position with CCCERA. (SAC, ¶75.) 
 
 Defendant argues the Fire District did not breach any duties, implied or otherwise.  First, 
Plaintiff alleges the process by which Nowicki negotiated his employment agreement and 
subsequent amendments with the Fire District complied with the Brown Act. (SAC, ¶ 21.)  
 
 Secondly, the contract does not speak to the Board’s obligation to respond to Nowicki’s 
salary and benefit increase “requests.”  As stated above, Section 5 of the Employment 
Agreement provides, “Employee may receive a salary adjustment as determined by the Board 
annually following a performance evaluation.”  (Employment Contract, Exh. 1 to SAC.)  “The 
covenant of good faith and fair dealing, implied by law in every contract, exists merely to prevent 
one contracting party from unfairly frustrating the other party's right to receive the benefits of the 
agreement actually made.”  (Guz v. Bechtel National, Inc. (2000) 24 Cal.4th 317, 349-350.) The 
covenant of good faith and fair dealing cannot impose substantive duties, other than the duties 
“incorporated into the specific terms of the contract.”  (Ibid.)   
 
 Next, Plaintiff identify no terms of the employment agreement that require the District to 
support his position with respect to CCCERA.  Nor has Plaintiff allege facts that demonstrate 
how the Fire District’s failure to support his position with CCCERA frustrated his right to receive 
the benefit of the employment agreement with the District. 
 
 Thus, Plaintiff cannot state a claim against the Fire District for failing to address Plaintiff’s 
requests for salary and benefit increases in the manner Plaintiff believes they ought to have 
been addressed. The demurrer is sustained without leave to amend. 
 
 

5th Cause of Action—Promissory Estoppel 
 

 Plaintiff alleges the terms of his retirement benefits constituted a promise by the Fire 
District which was created and embodied in the contract between the Fire District and Plaintiff. 
Plaintiff relied upon the terms when he accepted the position as Fire Chief and when he applied 
for retirement.  Plaintiff suffered damages as a result of his reliance upon the promises made to 
him by the Fire District, which includes the $585,802.90 that was rescinded from his retirement 
benefits.  Plaintiff alleges the exceptional circumstances is the imposition of a repayment 
obligation of $585,802.90.   
 The elements of promissory estoppel are (1) a clear promise, (2) reliance, (3) substantial 
detriment, and (4) damages “measured by the extent of the obligation assumed and not 
performed.” (Toscano v. Greene Music (2004) 124 Cal.App.4th 685, 692.)    
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 Defendant demurs on the ground Plaintiff Nowicki failed to sufficiently allege exception 
circumstances for the theory of promissory estoppel to apply to Defendant Fire District, a public 
entity.  
 
 Plaintiff alleges exceptional circumstances exist, namely, the imposition of a repayment 
obligation in the amount of $585,802.90.  Defendant argues the amount is significant but 
Plaintiff’s true grievance is with CCCERA and Plaintiff has failed to allege the elements of this 
cause action as against the Fire District. 
 
 The court agrees.  Plaintiff has not alleged “exceptional circumstances.”  “‘The courts of 
this state have been careful to apply the rules of estoppel against a public agency only in those 
special cases where the interests of justice clearly require it.’ [Citation.]” (Poway Royal 
Mobilehome Owners Assn. v. City of Poway (2007) 149 Cal.App.4th 1460, 1471 [internal 
quotation omitted].)    
 
 Defendant Fire District’s Request for Judicial Notice 
 Defendant Moraga-Orinda Fire District requests the court to take judicial notice of the 
following, pursuant to Evidence Code §§ 452(c), (d), (h) and 453: 

1. Exhibit A—Order Re Moraga Orinda Fire District’s Demurrer, filed on November 9, 2017. 
2. Exhibit B—Amend Petition for Writ of Administrative Mandamus 

 
 Defendant’s unopposed request for judicial notice is granted, to the extent allowed.  
The court does not take judicial notice of the truth of matters asserted in Exhibit B, the Writ of 
Administrative Mandamus. 
 

  

12.  TIME:  9:00   CASE#: MSL17-00817 
CASE NAME: LVNV FUNDING LLC VS. TINO CAPURRO 
HEARING ON MOTION FOR JUDGMENT ON THE PLEADINGS 
FILED BY LVNV FUNDING LLC 
* TENTATIVE RULING: * 
 
Plaintiff’s motion for judgment on the pleadings is granted.  The answer on file, together with the 

matters deemed admitted pursuant to the Court’s order of October 30, 2017, establish that 

Plaintiff is entitled to judgment, in the amount of $812.49.  Costs should be submitted by 

memorandum of costs. 
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13.  TIME:  9:00   CASE#: MSN17-0107 
CASE NAME: JEFFREY ARNOLD VS. MICHAEL VAJDY 
HEARING ON MOTION TO DISSOLVE AND VACATE RESTRAINING ORDER 
FILED BY MICHAEL VAJDY 
* TENTATIVE RULING: * 
 
Respondent and Restrained Party Michael Vajdy moves to vacate the Civil Harassment order 

entered against him on February 16, 2017.   

The order arises from previous litigation between the parties, who were neighbors and owned 

adjoining property.  After a jury trial, damages were awarded, but an injunction was denied 

because the respondents indicated they were moving out of state.  In 2016, Respondents 

moved back to the area.  Petitioner then sought a Civil Harassment order, which was granted.  

A previous motion to vacate that order was denied, on April 25, 2017.   

Respondent’s attorney states in the supporting memorandum of points and authorities that 

Respondent has again moved, and has sold the property that adjoins Petitioner’s property.  He 

states that Respondent has no intent to return.  He further states that the order is a detriment to 

Respondent’s career because he has been delayed at the U.S.-Canada border for questioning 

about the order, delaying his crossing for twenty minutes.  The moving papers, however, are not 

actually accompanied by a declaration from Respondent.  For purposes of discussion, however, 

the Court will assume that this is an oversight, which could be corrected with a brief 

continuance.  Moreover, the Court may take judicial notice of the declaration filed by 

Respondent’s spouse in the companion case, N17-0152.  (See line 14, below.) 

Petitioner opposes the motion, arguing that essentially the same motion was denied in April 

2017, that there is no proof that Respondent has moved, and that harassment can continue 

electronically, by mail, and while visiting friends and relatives in the area.  He also argues that 

the difficulties associated with border crossing can be addressed by allowing a little extra time 

when crossing the U.S.-Canada border.   

Given that Respondent has now actually sold the property and paid the judgment, there is a 

change in circumstances that makes the order unnecessary.  The possibility that Respondent 

might return to the area on a visit is not a sufficient reason to maintain the injunction.  With 

respect to the issues concerning the effect of the injunction on a border crossing, the Court does 

not rely on those claims, because they do not show a substantial burden on Respondent, and 

do not establish that terminating the order (which would still leave him with a past injunction on 

his record) would make a substantial difference.  The motion is continued to January 22, 2018, 

to enable Respondent to file a declaration with the court, no later than January 12, 2018, setting 

forth facts consistent with the representations in the moving papers.  Petitioner may file a further 

reply, if desired, no later than January 18, 2018.  If the appropriate declaration is filed, subject to 

review of the reply, the motion will be granted. 
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14.  TIME:  9:00   CASE#: MSN17-0152 
CASE NAME: ARNOLD VS. PADRAH 
HEARING ON MOTION TO DISSOLVE AND VACATE RESTRAINING ORDER 
FILED BY SHORE PADRAH 
* TENTATIVE RULING: * 
 
Respondent and Restrained Party Shore Padra moves to vacate the Civil Harassment order 

entered against her on February 16, 2017.   

The order arises from previous litigation between the parties, who were neighbors and owned 

adjoining property.  After a jury trial, damages were awarded, but an injunction was denied 

because the respondents indicated they were moving out of state.  In 2016, Respondents 

moved back to the area.  Petitioner then sought a Civil Harassment order, which was granted.  

A previous motion to vacate that order was denied, on April 25, 2017.   

Respondent states in her declaration that she has again moved, and has sold the property that 

adjoins Petitioner’s property.  She states that she has no intent to return.  She further states that 

the order is a detriment to her career because she has “been seeking government jobs and the 

restraining order is looked at unfavorably by prospective employing agencies.” 

Petitioner opposes the motion, arguing that essentially the same motion was denied in April 

2017, that there is no proof that Respondent has moved, and that harassment can continue 

electronically, by mail, and while visiting friends and relatives in the area.  He also argues that 

the difficulties associated with Respondent’s employment search are not proven, and are 

properly attributable to her behavior, not the order. 

Given that Respondent has now actually sold the property and paid the judgment, there is a 

change in circumstances that makes the order unnecessary.  The possibility that Respondent 

might return to the area on a visit is not a sufficient reason to maintain the injunction. The Court 

does not rely on the statements concerning the effect of the injunction on her employment 

search because they are very general, and do not establish that terminating the order (which 

would still leave her with a past injunction on her record) would make a substantial difference.   

The motion is granted. 

 

  

15.  TIME:  9:05   CASE#: MSP14-00625 
CASE NAME: CLARKE FAMILY TRUST 
HEARING RE: MOTION FOR ORDER QUASHING SUBPOENA (CCP 1985.3) 
FILED ON 11/13/17 BY THOMAS H. CLARKE JR. 
* TENTATIVE RULING: * 
 
Dropped from calendar at the request of the moving party. 
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16.  TIME:  9:05   CASE#: MSP14-00625 
CASE NAME: CLARKE FAMILY TRUST 
SPECIAL SET HEARING ON: MOTION PURSUANT TO SECTION 1987.1 C.C.P. 
SET BY THOMAS H. CLARKE, JR. 
* TENTATIVE RULING: * 
 
Dropped from calendar at the request of the moving party. 
 

  

17.  TIME:  9:05   CASE#: MSP16-01732 
CASE NAME: MATTER OF THE GAIL R. FENNELL TRUST 
SPECIAL SET HEARING ON: MOTION FOR NEW TRIAL 
SET BY ALISA FENNELL 
* TENTATIVE RULING: * 
 
Respondent Alisa Fennell moves for a new trial.   

The motion was filed with the Court on December 6, 2017.  Petitioner argues that this is 

untimely.  He asserts that the latest possible date would be fifteen days after service of the 

notice of entry of the order granting petitioner’s request for attorney fees, which was served 

November 6, 2017, making the last day November 21, 2017.  (See Code of Civil Procedure 

§ 659(a).)  Pursuant to Code of Civil Procedure section 664.5(c), the first order qualifying as a 

judgment for these purposes was issued August 7, 2017, followed by an order denying a motion 

to reconsider, and the order granting attorney fees.   

Respondent argues that she filed early in November, which was timely.  She did file a 

“declaration” on November 1, 2017, stating that she was requesting a new trial.  This was 

returned by the clerk on November 2, 2017, with a Clerk’s note stating “your request for a new 

trial cannot be considered because it is not properly served on the opposing party’s counsel, is 

not in proper form, and does not contain any declarations under penalty of perjury.”  (The Court 

takes judicial notice of this communication, which is contained in the court file.)  For purposes of 

the time deadline, the date the motion was filed is December 6th.   

The motion is untimely.  The Court has no authority to extend the deadline or to excuse non-

compliance.  (Arambula v. Union Carbide Corp. (2005) 128 Cal.App.4th 333, 344-345.) 

Assuming that the Court can treat the motion as filed on the date that the first “declaration” was 

submitted and thus consider the merits of the motion, the evidence is not sufficient to grant the 

motion.  Much of the motion consists of reargument of evidence submitted at the trial.  As to the 

offered testimony of Dr. Jane Kappel, the proposed testimony is not material to the result.  As to 

the damages, the Court previously considered this issue, and granted damages in accordance 

with the applicable statutory provision, Probate Code section 859. 

In her reply, Respondent asserts that the Court “had pre-typed his decision which he later read 

from the computer[.]”  The Court did review notes from a word file, which contained notes from 
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the trial testimony (which was not reported), and other points for consideration, but no decision 

was made until the decision was rendered from the bench. 

The motion is denied.  Petitioner’s request for $1,950 in attorney fees is granted. 

 

  

18.  TIME:  9:06   CASE#: MSC16-01756 
CASE NAME: WILLIAM MARCEL JONES JR. VS. DENNIS CLINE 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY DENNIS CLINE, ANNA MARIE CLINE 
* TENTATIVE RULING: * 
 

Plaintiff alleges that he was injured at a parking space on defendants’ property on 

July 21, 2014.  This action was filed on September 12, 2016.  The applicable statute of 

limitations for this cause of action is Code of Civil Procedure section 335.1, which applies to 

personal injury actions, and requires that the action be brought within two years.  There is no 

evidence that any exception applies. 

At the initially set hearing on this matter, plaintiff had submitted relevant argument, but it 

was not supported by a proper declaration.  The court continued the matter to January 8, 2018, 

to enable plaintiff to submit a proper declaration and allowed defendant a reply.   

Plaintiff has provided a declaration.  In that declaration, he states that he went to the 

clerk’s office on July 21, 2016, to file the summons and complaint.  At the filing window, it was 

pointed out that he had no copies, so he went to a copy shop about a block away and made a 

copy.  When he returned, the office was still open, but the filing window was closed, so he put 

the originals and a copy in the drop box.  He did nothing else until September 12, when he 

returned to court.  He then found his complaint and summons in a “cubby” with a note stating 

that the name of the plaintiff on the complaint did not exactly match the name of the plaintiff on 

the summons, and therefore no summons could be issued.  The complaint had not been filed.  

He made a conforming correction, and the summons and complaint were officially filed that day.   

The last day to commence the action was July 21, 2016.  (See Code of Civil Procedure 

§ 12 [“The time in which any act provided by law is to be done is computed by excluding the first 

day, and including the last[.]”]; Wixted v. Fletcher (1961) 192 Cal.App.2d 706, 707 [§12 applied 

to computation of statute of limitations].) 

To comply with the statute of limitations, an action must be “commenced” by the given 

day.  (Code of Civil Procedure § 312.)  An action is deemed “commenced” when the complaint 

is filed.  (Code of Civil Procedure § 350.)  This requires only the filing of the complaint, not the 

issuance of a summons.  (Pimental v. San Francisco (1863) 21 Cal. 351, 367.) 

In this instance, if the complaint is deemed “filed” on the date it was left in the drop box, 

it was timely.  If it was not “filed” until September 12, it is untimely. 

A nearly identical situation was presented to the Court of Appeal in Rojas v. Cutsforth 

(1998) 67 Cal.App.4th 774, 777-778.  In that case, a plaintiff mailed a complaint to a court, and it 
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arrived for filing before the statute of limitations had run.  The clerk declined to file it because of 

an error in the summons and a local form concerning court assignment, and mailed it back to 

the plaintiff.  By the time the plaintiff received this notification, the statute had run.  The court 

held that “the clerk should file the complaint and notify the attorney or party that the perceived 

defect should be corrected at the earliest opportunity.”  Thus, the court deemed the complaint 

filed on the date it was submitted to the clerk’s office.  (Dillon v. Superior Court (1914) 24 

Cal.App.760, 765 [complaint deemed filed on date submitted to court with directions that it be 

filed].  See also United Farm Workers of America v. Agricultural Labor Relations Bd. (1985) 37 

Cal.3d 912, 918 [petition for review deemed timely filed on date submitted to clerk, even though 

clerk rejected it as unverified].) 

In reply, defendants rely on cases such as Alliance for the Protection of the Auburn 

Community Environment v. County of Placer (2013) 215 Cal.App.4th 25, 32, but those cases do 

not involve a circumstance in which the plaintiff actually delivered the complaint to the clerk for 

filing before the statute had run. 

 Accordingly, plaintiff has at least raised a triable issue of fact that his complaint was left 

with the court on July 21, 2016, and should have been filed that day.  There is no requirement 

that a summons be issued at the time the complaint is filed.  Following the decision in Rojas, 

there is at least a triable issue of fact as to whether the complaint must be deemed filed as of 

July 21, 2016.  The motion for summary judgment is denied. 

 

  

19.  TIME:  9:06   CASE#: MSC16-01756 
CASE NAME: WILLIAM MARCEL JONES JR. VS DENNIS CLINE 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Parties to appear. 
 

  

20.  TIME: 10:00   CASE#: MSL17-01646 
CASE NAME: BANK OF AMERICA VS. HERNANDEZ 
COURT TRIAL - ONE HOUR SHORT CAUSE / 0 DAY(S) 
* TENTATIVE RULING: * 
 
Trial.  Appearances required. 
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21.  TIME: 10:00   CASE#: MSP16-01484 
CASE NAME: GUARDIANSHIP OF DANIKA LYNN RHODES 
PROBATE COURT TRIAL RE: PETITION FOR APPOINTMENT OF GUARDIAN (S.G./C.G.) 
FILED ON 11/04/16 
* TENTATIVE RULING: * 
 
Trial.  Appearances required. 
 

ADD-ON 

22.  TIME:  9:07   CASE#: MSC17-00077 
CASE NAME: BEACH VS. GLOVER 
HEARING ON JOINDER IN MOTION FOR ORDER DETERMINING GOOD FAITH OF 
SETTLEMENT  /  FILED BY MEGAN BEACH 
* TENTATIVE RULING: * 
 
See line 4. 
 

 

 


